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IN MEMORY OF ALEXANDRE DE LICHTERVELDE

is publication was inspired by a conversation in late summer 2011 with Alexandre de Lichtervelde, Belgium’s
long-serving IWC commissioner until his tragic death in September of that year. Alexandre was for many years
one of the IWC’s most determined and dedicated champions of strengthening and expanding the Commission’s
conservation agenda, and we will miss him greatly. is paper is dedicated to him.
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Introduction

A t its 64th Annual Meeting in Panama City, Panama (2–6 July 2012), the International Whaling Com-
mission (IWC) is to consider as the first substantive agenda item the proposal led by the Governments
of Argentina and Brazil to establish a whale sanctuary in the South Atlantic. 

If adopted, the South Atlantic Whale Sanctuary (SAWS) would be the fourth sanctuary established by the IWC
since the Commission’s beginning, and the third actively in force. It would be contiguous in the south with
the Southern Ocean Whale Sanctuary (SOWS), created in 1994, and to the east with the Indian Ocean Whale
Sanctuary (IOWS), established in 1979. 

e idea of establishing a sanctuary or reserve for whales as part of management efforts has existed since
consideration was first given to regulating the whaling industry by international agreement, two decades before
the IWC was formed. is briefing traces the history and evolution of the sanctuary concept from the initial
discussions in the 1920s and 30s through to establishment of the first sanctuary, essentially a closed area in
the southeast Antarctic sector of the Pacific Ocean intended to provide a reserve of baleen whales to relieve
pressure on stocks being hunted elsewhere in the Antarctic, on to the IOWS, created to protect some populations
of all whale species in the Indian Ocean throughout their lifecycles, foster and encourage benign research by
the developing country range states, and stop new foreign whaling ventures, including pirate operations, from
taking hold in the region. e IOWS has been described as “the first sanctuary in accord with modern concepts
of whale sanctuaries” and “a good example of how the IWC can support a regional consensus that uses of whales
be strictly non-lethal”.1 e third sanctuary created was the circumpolar SOWS which completed the coverage
of the IOWS down to the Antarctic ice edge and introduced the objective of “ecosystem restoration”. Finally to
the South Atlantic proposal, which, if established, would complete the coverage provided by the IOWS and
SOWS, provide a stimulus for the expansion of long-term non-lethal research already successfully underway in
parts of the region, and offer an opportunity for all aspects of the IWC’s expanding conservation agenda to be
realized in an ecologically coherent region as well as a clear demonstration of the concept of non-lethal use as
a legitimate management option. 

ı  ı  ı
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IWC Provisions

The IWC is allowed to establish sanctuaries by Article V (1) (c) of the 1946 International Convention
for the Regulation of Whaling (ICRW). is states: “e Commission may amend from time to time
the provisions of the Schedule by adopting regulations with respect to the conservation and utilization

of whale resources, fixing: . . . open and closed waters, including the designation of Sanctuary areas…” e
terms “closed waters” and “Sanctuary areas” are not defined in the Convention but by this choice of wording
it is clear that a distinction is to be made between them. 

Historically, areas have been closed to whaling for a variety of reasons, often of an operational nature. e
closure of temperate waters, that is, north of 40°S, to pelagic hunting of baleen whales first made in the 1929
Norwegian Whaling Act that was to be the guide for later whaling agreements was not made for conservation
reasons but “it having been demonstrated that in these areas the condition of the whales is so poor as not to
warrant their commercial exploitation.”2 Sanctuaries, on the other hand, have always conveyed a sense of
‘refuge’ or ‘shelter’, in keeping with the original meaning of the word, of a more enduring timescale than other
measures. India’s then IWC Commissioner, Dr. M.K. Ranjitsinh, during the 1989 review of the IOWS, aptly de-
scribed them as “havens of hope”. 

Conditions for Schedule amendments are set out in Article V(2); of those the ones relevant to sanctuary
decisions are (a) shall be such as are necessary to carry out the objectives and purposes of this Convention and
to provide for the conservation, development, and optimum utilization of the whale resources; (b) shall be
based on scientific findings; and (d) shall take into consideration the interests of the consumers of whale prod-
ucts and the whaling industry. Opponents of sanctuaries at the IWC have often claimed that existing or proposed
sanctuaries are inconsistent with these conditions and thus with the 1946 Convention, and so should not be
established or should be abolished. 

e background paper for the SAWS proposal, submitted by the Governments of Brazil, Argentina and
South Africa to the 2005 Annual Meeting, responds in this way:

e issue of conservation, development, and optimum utilization of whale resources in accordance with Article V of
the International Convention for the Regulation of Whaling must be interpreted in light of recent international
practice and the rights of coastal States. Such utilization is no longer exclusively related to harvesting whales, but
also encompasses whalewatching activities, non-lethal scientific research, and socio-cultural values of these animals.3

Brazil also offered a modern interpretation of “consumers of whale products” when it argued in the 2007
Plenary that:

the proposal took into consideration the consumers of whale products. Brazil considered that in the 21st century, interest in
the conservation and use of whale resources has gone beyond whaling. While it recognised that some cultures and nations do
wish to carry on whaling, it believed that the South Atlantic region’s consumers of whale products appropriated by non-
lethal means (e.g. use of whales through whalewatching) deserved the same respect as others.4

e requirement that Schedule amendments “shall be based on scientific findings” has been said to mean
that they shall be based on recommendations from the Scientific Committee. Given the politicized nature of
the Committee it is obvious that a unanimous recommendation regarding any whale sanctuary is unlikely.
IWC whale sanctuaries are first and foremost management measures, not scientific ones. “Scientific findings,”
such as information concerning the location of breeding and feeding areas, migration routes, identification of
species and status of the populations found within the sanctuary, have backed all of the recent IWC sanctuary
proposals as required. e 2002 IWC resolution entitled Guidance to the Scientific Committee on the Sanctuary
Review Process furthermore noted that:
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. . . sanctuaries were established and have been maintained for a number of reasons, of which scientific considerations, al-
though important, should not be definitive in the validation process. When considering scientific arguments for sanctuary
evaluation, if consensus is not possible, then a precautionary approach should prevail.

Most of the IWC’s consideration of sanctuaries has been undertaken in relation to the specific sanctuaries
proposed, although there have been occasions in which the Commission has looked at the sanctuary issue
more generally. On the initiative of Australia, a Technical Committee Working Group on Whale Sanctuaries
was formed in 1981 and met twice, submitting its final report to the Commission in 1982. Although its results
were never formally adopted by the Commission as a whole, it provided useful guidelines for the criteria that
any new sanctuary should satisfy and information needed to facilitate the evaluation of sanctuary proposals.
Importantly, the Working Group:

. . . identified the prime objective of a sanctuary as a place where individual or groups of whale species populations are pro-
tected from whaling for a specified period. Additional objectives are related to information and research interests. 

In 2001, with scheduled reviews of the IOWS and SOWS soon to follow, the Commission developed Instruc-
tions to the Scientific Committee for Review of Sanctuaries, specifying additional principles in the previously
mentioned 2002 resolution. at resolution determined that the IWC was:

convinced that the establishment of Sanctuaries for conservation purposes represents an integral part of best management
practices for wildlife in general . . . and [is] consistent with the practice of establishing large-scale areas closed to harvest as
essential components of best management practices.

is same resolution dealt with another point often raised by the opponents of sanctuaries, that is, the
“overlap” with existing or future IWC management decisions, such as the moratorium on commercial whaling
or future whaling under an agreed Revised Management Procedure (RMP). 

e resolution states: 

ese no-take regions should . . . be regarded independently of any other management actions or the provisions of paragraph
10(e) of the Schedule to the Convention. e long-term provisions and dimensions of an individual sanctuary depend on
factors other than those determining the Commission’s short-term management policy.

It instructs the Scientific Committee, in reviewing sanctuaries, to include, inter alia, the principle that:

Temporary overlap of management measures, for example Para 10(e) of the Schedule and a sanctuary, cannot be used to in-
validate any long-term scientific and conservation value of a given Sanctuary.

ese instructions were applied for the first time to the 2002 review of the IOWS and the Scientific Com-
mittee returned to the Commission with a request that they be further clarified. For the first time outside ex-
perts were brought in to assist in the 2004 review of the SOWS. e Scientific Committee generally found this
process useful and recommended that this and several other measures be agreed by the Commission for future
sanctuary reviews. e Commission endorsed the recommendations. 

ı  ı  ı
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Other Protected Areas for Whales 
and Marine Mammals

In recent decades many governments have declared whale or marine mammal sanctuaries or passed cetacean
protection legislation applicable to waters under their jurisdiction.5 For the most part these national
arrangements apply to all cetacean species, not just the large whales, something which is currently beyond

the possibilities of the IWC because of the lack of agreement among its Member States as to whether the IWC’s
competence extends to “small cetaceans”. 

Recent examples of national sanctuaries include those established by 12 Pacific Island states and territories,
the latest in Tokelau (April 2010) and Palau (October 2010), which together sprawl across a vast area of the
Pacific Ocean, covering more than 18 million Km². Also in 2010 France formally announced the creation of
the Agoa Marine Mammal Sanctuary in the French West Indies, and is exploring possible joint initiatives with
Netherlands Antilles (Saba Bank) and the Dominican Republic. 

In other instances smaller geographical areas important to the life cycles of one or more species have been
declared as sanctuaries, such as the humpback whale mating, calving and nursery grounds protected by the
Marine Mammal Sanctuary of the Dominican Republic, established in 1996.6

Whale sanctuaries that include areas of high seas, essential for covering the full life-cycle of these migratory
species, are very few. One example is the Pelagos Sanctuary for Mediterranean Marine Mammals which has
been in force in the Northwest Mediterranean since 2002, agreed between the Governments of France, Italy
and the Principality of Monaco. Of its 87,000 Km² more than half (53 percent) falls within high seas, though
the agreement was applicable only to the three signatories. e area containing the Pelagos Sanctuary has sub-
sequently been classified as a Specially Protected Area of Mediterranean Importance (SPAMI) according to the
terms of the 1995 Protocol concerning Specially Protected Areas and Biological Diversity in the Mediterranean
to the 1976 Barcelona Convention, thus extending some aspects of its protective character to states beyond
the original three signatories. Article 9(a)(1) of the Protocol allows for SPAMI to be set in “zones partly or wholly
on the high seas.” 

IWC competence extends globally to all waters, and under its auspices even entire oceans can be declared
as whale sanctuaries. 

ı  ı  ı
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Origins of International Whale Sanctuaries

The idea of creating a sanctuary for whales in areas beyond national jurisdiction was first formally pro-
posed within the League of Nations in the 1920s. It arose on the cusp of the Antarctic pelagic whaling
era that was to see the greatest slaughter of whales in the 20th Century, though severe damage had al-

ready been inflicted by two decades of whaling, started in 1904, from shore stations and floating factories
based in South Georgia and other South Atlantic islands territories of the British Empire. With the destruction
of whales in the Northern Hemisphere, the discovery of the vast unexploited populations of great rorquals in
the sub-Antarctic and Antarctic zones in the South Atlantic at a time when it was becoming technologically
feasible to exploit them signified that “modern whaling had found its great playground, and a slaughter almost
unparalleled in the history of wildlife exploitation was about to begin.”7

In the immediate aftermath of the First World War, the international community, through the League of
Nations, was intent on restoring peaceful and stable relations among states including by strengthening and
expanding the rule of international law. is purpose was summarized in a 1920 resolution by the League’s
Advisory Committee of Jurists, meeting in e Hague to draft the statutes for the Permanent Court of Inter-
national Justice, “convinced that the extension of the sway of Justice and the development of international ju-
risdictions are urgently required to ensure the security of States and well-being of the Nations”.8 Accordingly
the League of Nations decreed in a 1924 resolution that a Committee of Experts “representing the main forms
of civilization and the principal legal systems of the world” should be established, charged, inter alia, with
preparing a “provisional list of subjects the regulation of which by international agreement, appeared most de-
sirable and realizable…[and] to submit a report to the Council of the League on questions which appeared
sufficiently ripe for solution by conferences.”9

A few months later the Council appointed the members of what was called the Expert Committee on the
Progressive Codification of International Law, among them Dr. Juan Leon Suarez, a distinguished Argentinian
jurist and Dean of the Faculty of Political Sciences of the University of Buenos Aires. At its first meeting in
April 1925, the Expert Committee agreed a list of 11 questions for consideration and appointed sub-commit-
tees for each one, tasking a member of each group to prepare a report with the option also to include a pre-
liminary draft convention. Sr Suarez’ assignment was to respond to the question “whether it is possible to
establish by way of international agreement rules regarding the exploitation of the products of the sea.” 

Suarez completed his report on December 8th, 1925. is report, which did not include a draft convention,
has been cited by many as visionary, advocating approaches which today are the norm but at the time were in-
novatory and for some governments problematic. Suarez criticised the centuries-old doctrine of “freedom of
the seas”, then still the prevailing rule, as the basis for the management of the use of living marine resources
and other strategic products, calling instead for coordinated international regulation, including in the high
seas, and stressing the need to bring scientific and biological information to bear in decision-making, not just
political and economic considerations:

e riches of the sea, and especially the immense wealth of the Antarctic region, are the patrimony of the whole human race
…. To save this wealth, which being today the uncontrolled property of all, belongs to nobody, the only thing to be done is
to discard the obsolete rules of the existing treaties, which were drawn up with other objectives, to take a wider view, and to
base a new jurisprudence, not on the defective legislation which has failed to see justice done.10

Suarez wrote with greatest passion and concern about the fate of the whales, by then being killed yearly in
the tens of thousands in the South Atlantic, and stressed the urgency of action to save them—and, conse-
quently, the whaling industry—from catastrophic overexploitation. Whaling was a major maritime industry
at the time, and Antarctic whaling in particular became the largest fisheries ever known in terms of production.
e main commodity produced was oil from baleen whales, an important source of edible fats and detergents
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for the world market, but also other strategic products, including glycerine needed by the war industries of
several countries. Suarez regretted that appeals for an international agreement “settling such important matters
as the protection of young whales, the creation of reserves for adults, and the full industrial utilization of all
parts of the captured whales” had until then been ignored. 

Among his recommendations was “the creation of reserved zones, the organisation of their exploitation in
rotation, closed periods and fixed ages at which killing is permitted.”11 He argued that these reserved zones
should be established “in the open sea…on the basis of what is known already or may be discovered with
regard to the habitat and migrations of whales.” is has been reported as the first time that the idea of insti-
tuting marine reserves came under consideration by international jurists.12

Dr. Suarez realised that such zones would necessarily be very large and wrote: “For animals, happier in this
than men, are ignorant of jurisdiction and national frontiers and observe not international law but interna-
tionalism; the sea for them is a single realm.”

Ironically, the same month that Suarez completed his report the Norwegian vessel e Lancing, the first
factory vessel to be fitted with a stern slipway allowing dead whales to be hauled up and processed on board,
thus liberating the whalers from the need to operate within towing distance from land stations and anchored
floating factories and from license fees imposed by the British administrators of the South Atlantic islands,
caught a blue whale off the island of South Orkney; this followed a few months of practice spent hunting
humpbacks in the waters off the coast of the Congo on its voyage south. Antarctic pelagic whaling was born,
and in the absence of any international regulation the destruction of the great whales was assured. at first
season, 1925/26, pelagic operations accounted for 10 percent of Antarctic catches; by 1929/30 they accounted
for nearly 80% of catches, with 41 British and Norwegian factory ships and 232 catcher boats working in the
area as well as whaling from six shore stations, giving even greater urgency to the League of Nations’ efforts.13

Dr. Suarez and his colleagues believed that scientific knowledge and advice must be brought into the mix
if an effective agreement were to be developed. As explained by Professor Lawrence Juda, “e lawyers and
diplomats who populated the world of the League of Nations expressed occasional concern with the need to
protect valuable ‘marine fauna…against extermination by uneconomic exploitation’ but acknowledged their
lack of technical expertise as to what types of international expertise was needed. Accordingly ICES [the Inter-
national Council for the Exploration of the Sea, which for some years had been following whaling matters
through its Whaling Committee] was invited to share its knowledge with the diplomats.”14

e final recommendations of the Committee back to the League’s Council in 1927, based on Suarez’
initial report and subsequent input from governments through a related questionnaire, included a call for a
comprehensive expert conference related to marine living resources generally.15 A subsequent 1927 Assembly
resolution “[instructed] the Economic Committee of the League to study, in collaboration with the Permanent
International Council for the Exploration of the Sea at Copenhagen [ICES] and any other organization specially
interested in this matter, the question whether and in what terms, for what species and in what areas, interna-
tional protection of marine fauna could be established” and to report back as to whether a Conference of Ex-
perts should be convened.16

In that consultation it was decided that “[o]nly in regard to whaling was there a clear sense that action of
a multilateral nature and applied on a global basis was needed.” ICES in particular “saw a situation different
from that of fishing since it was clear that the migratory range of whales was so wide that desirable regulation
‘would probably need to be adopted universally in order to be wholly effective.’”17 is early awareness that
the special biological and behavioural characteristics of whales, including, for most species, their vast migra-
tions, albeit poorly understood at the time, dictated the need for particular conditions to be applied to the
management of their exploitation and conservation would repeat itself in later decades, most notably in the
special provisions accorded to cetaceans as “highly migratory species” under the United Nations Convention
for the Law of the Sea (UNCLOS), Articles 64, 65 and 120.

A draft whaling convention was prepared in the course of an experts’ meeting convened in Berlin in 1930
and was opened for signature in 1931. e Convention for the Regulation of Whaling, as it was called, did
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little to help the baleen whales to which it applied, failing to set minimum size or catch limits or to restrict
the length of the whaling season, although it did prohibit the catching of right whales. However from a juridical
point of view it was significant in that it applied to “all the waters of the world, including both the high seas
and territorial and national waters”. 

In many respects the 1931 Convention was less complete than the 1929 Norwegian Whaling Act which
had served as a guide in its preparation, the latter providing both size limits and a prohibition on whaling in
the tropics and sub-tropics. is law was studied by ICES during the preparations of the 1931 text, “which felt
that further scientific investigation was necessary before definite approval was accorded the suggestion of closing
certain areas.”18 In fact, the 1931 Convention lacked any provision for established reserves as suggested in the
Suarez report. 

e Convention, signed between the main whaling countries with the important exceptions of Japan and
Germany, did not come into force until 1935 with the late ratification by Great Britain. By then it was evidently
insufficient. Between 1932 and 1936 Norway and Great Britain attempted to negotiate production agreements
together with their whaling industries. ese faltered over the ability of both sides to accept limits on produc-
tion. In 1937 Norway imposed restrictions on its own fleet but suggested that these measures would only be
successful if they were applied universally. To this end Norway called for the negotiation of another intergov-
ernmental agreement, and in June 1937 this was achieved with finalisation of the International Agreement for
the Regulation of Whaling. While an improvement on the 1931 Convention, setting maximum size limits,
prohibiting pelagic whaling for baleen whales in the tropics, and protecting gray as well as right whales, it
again failed to set any sort of catch limit.19

Yet another international conference was held in June, 1938 in London at ICES’ prompting, to negotiate 
a Protocol to the 1937 Agreement. It was noted that “the opinion expressed in the Act of the 1937 Confer-
ence—that the Agreement made there would go far in maintaining the stock of whales—had not been justified
by the event.”20 e Conference therefore considered proposals from ICES “of general application which might
be expected to limit the destruction of whales”. ese included the “then very advanced concept”21 of “the es-
tablishment of a sanctuary in waters south of 40°S latitude,” in a wide sector of the southern Pacific Ocean,
from 70°W to 160°W, covering one-quarter of the Southern Ocean between New Zealand and the western
seaboard of South America. Like all provisions in these pre-War agreements, and in the early years of the IWC
to follow, the protected area would apply to baleen whales only. 

is provision was enshrined in Article II of the new Protocol and was set to be in force for two years as
from 8 December 1938, 13 years to the day after Dr. Suarez had completed his initial report. e Final Act
went on to explain that “in this sector commercial whaling has not hitherto been prosecuted” and “it agreed
that it was highly desirable that the immunity that whales had hitherto enjoyed should be maintained. Little
information is available as to the extent to which whales from this area travel into the adjoining areas, and
vice-versa, but there is reason to think that such movement does, to some extent, take place and that therefore
the protection provided in this area might have useful results.” While not called a Sanctuary per se in the Pro-
tocol it was so designated in the Final Act of the Conference. 

Although some delegates were concerned that their governments might not have authority to make such
decisions involving the high seas, there was agreement that “there were no reasons in existing law why they
would not be able to take powers to designate sanctuaries” valid only for Parties to the Convention. 

The 1938 Protocol entered into force in December of the same year but its effect was short-lived; the
whaling industry, and the existing agreements, were quickly overwhelmed by the outbreak of the Second
World War.
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“The Sanctuary”

A t the negotiating conference for a new post-War whaling agreement, held in Washington in December
1946, delegates worked primarily from a draft text prepared by the U.S. Government. is document
carried forward many of the provisions from the pre-War agreements, including the 1938 Protocol’s

sanctuary in the South Pacific sector of the Antarctic. us it was that the International Convention for the
Regulation of Whaling (ICRW) of 1946, which created the IWC, gave power to the new Commission to establish
“open and closed area, including Sanctuaries...” and enshrined the 1938 sanctuary in the first version of the
Schedule to the Convention. Although described in the Schedule as a closed area, the zone was referred to in
IWC proceedings as “e Sanctuary” in all the years that it was in place. Nevertheless, “from a current stand-
point, it would be more appropriately described as a closed area than a sanctuary, because it lacked ecologically
coherent boundaries and was only of limited effectiveness in protecting the whales which passed through the
area.”22

e pelagic whaling industry was dominated in the 1930s by Norway and the UK (and the British Empire,
which included South Africa), with the involvement of Germany from mid-decade. us the entry to the
Antarctic waters was via the Atlantic, from bases in western Europe; the more distant Pacific sector was of less
interest than the western South Atlantic and the Antarctic Peninsula and associated sub-Antarctic islands.
Japan’s entry also began in the middle of the decade, mainly for the production of whale oil that was traded
for fuel oil to prime its military machine. After the Second World War the two major countries blocked the
re-entry of Germany, but could not prevent the USA from facilitating the re-entry of Japan, this time with a
focus on supplies of meat for human consumption. Japan was not, however, present at the negotiations just
before the end of the war and immediately after it, and it is clear that its interests in the closer Pacific sector
were not taken into account in the decisions made there, including the formalisation of e Sanctuary. is
changed after Japan joined the IWC in 1951, and it quickly sought abolition of the Sanctuary altogether. 

e Sanctuary became inoperative by decision of the 7th Annual Meeting in 1955, which reopened the
area to whaling with the proviso that it would “automatically” be reinstated three years later, in 1958. e idea
behind the decision was to relieve pressure on the whale stocks elsewhere in the Antarctic. e Scientific Sub-
Committee stated: “It was recalled that the original purpose of the Sanctuary was to safeguard a reserve supply
of whales, but that it had been thought desirable to open it to whaling and spread the hunting as widely as
possible, so long as the limit to the total catch was not increased. Nevertheless, a sanctuary can be regarded as
probably the last defence of the southern stock against disastrous depletion.”23 As Prof. George Small explained
in his seminal book, e Blue Whale, detailing the whaling industry’s destruction of the largest animal ever to
live on Earth:

e objective of the scientists was to relieve the pressure on the hard-pressed whales in other areas by giving the whalers ad-
ditional space in which to hunt. e praiseworthy aim was supported by the belief that there were few whales in the Sanctuary
and therefore not much harm would be done. Unfortunately there were quite a few whales in the Sanctuary. More unfor-
tunately the Whaling Commission, unable to institute new conservation regulations, was equally unable to reinstate those
that were temporarily suspended.24

e decision to reopen the Sanctuary was renewed at the end of the first three years and several times there-
after, until 1972 when the Commission simply deleted the provision from the Schedule since it had by then
become meaningless. 

Within just a year of the decision to open the Sanctuary, 1956–7, operations in the newly opened zone
provided nearly 40 percent of the catch.25 e catches quickly declined as the whales were depleted. 
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In 1965, Dr Noel Simon of IUCN was moved to write in the journal Science: “pursuit of the whale has been
so persistent that nowhere on the face of the sea or in its uttermost depths, however remote or vast or forbid-
ding, is there any longer true sanctuary beyond the reach of man’s ruthless exploitation.”26

Decades later it is still considered that the serious depletion of great whales in the breeding areas of the
South Pacific can at least in part be traced to the ending of the Sanctuary and the intensive exploitation that
was quickly concentrated there.27

Whaling in this sector has actually never ceased since the 1955 decision; it is currently part of the zone ex-
ploited by Japan’s programme of special permit whaling in the Antarctic, JARPA II, for minke and fin whales. 

Indian Ocean Whale Sanctuary

Nearly a quarter of a century was to pass before the IWC was to consider another sanctuary proposal,
in 1979. In the intervening years, the large baleen whale populations in the Southern Ocean, with
the exception of the minke whale, had been reduced to mere remnant numbers. Most of the pelagic

whaling countries had withdrawn from the Antarctic, or stopped whaling altogether, for political and economic
reasons, though several continued land-based whaling in the North Atlantic and North Pacific. Humpbacks
were protected in 1963, followed by blue whales in 1965. By the 1970s the main commercial commodity
being derived from baleen whales was meat for human consumption, primarily in Japan, and oil from sperm
whales for various industrial and military applications. Japanese whaling interests had set up land-based oper-
ations in Latin America and Europe directed variously at fin, sei, Bryde’s, sperm and minke whales, and the
two remaining pelagic whaling countries, Japan and USSR, redirected their efforts to taking thousands of
minke whales each year from the Southern Ocean, as well as minkes and sperm whales in the North Pacific. 

Also in these years the IWC came under considerable pressure from the international community to change
its ways, most notably by the agreement of Recommendation 33 of the UN Conference on the Human Envi-
ronment held in Stockholm, Sweden in 1972. is called upon governments to “agree to strengthen the [IWC],
to increase international research efforts, and as a matter of urgency to call for an international agreement,
under the auspices of the [IWC] and involving governments concerned, for a ten-year moratorium on com-
mercial whaling.” Proposals for moratoria were put forward but rejected by the IWC throughout the 1970s,
but the Commission did at last heed the long-held advice of the Scientific Committee to discard the disastrous
aggregate catch limit system called the Blue Whale Unit and replace it with catch limits on a stock-by-stock
basis in specified management areas, by means of the “New Management Procedure” (contained in Schedule
paragraphs 10a-c) adopted in 1975. Southern Hemisphere fin and sei whales were quickly protected as a result
(in 1976 and 1978 respectively), leaving only the minke whale to support the remains of the Antarctic whaling
industry. Outside the IWC, sanctuaries were again on the agenda of those seeking to improve the status of the
great whales and of other cetaceans. 

From 1973 to 1977 the Food and Agriculture Organization of the UN (FAO), together with the United
Nations Environment Program (UNEP), undertook a review of the status of all marine mammals, an exercise
involving approximately 400 scientists and experts. is review concluded that ‘habitats critical for the survival
of threatened species’ should be identified and protected, and that criteria should be developed ‘for the estab-
lishment and management of sanctuaries for marine mammals, including reserves in international waters.’

e International Union for the Conservation of Nature and Natural Resources (IUCN), followed soon
after by convening a Workshop on Cetacean Sanctuaries in Mexico in February 1979 with UNEP. Many small
protected areas were proposed, mainly in waters under national jurisdictions. However, in addition, it was
suggested that the entire southeastern Indian Ocean should become a sanctuary for the great whales. is was
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thought to be feasible given the Australian Government’s decision the year before, following a public inquiry,
to end whaling in Australia’s waters. is meant that the only remaining whaling activities in the area were the
large-scale pelagic operations by Japan and the USSR.

is idea was immediately taken up by the newly independent Republic of Seychelles, which had just
joined the IWC as part of a policy decision to participate in as many oceans-related conventions as possible
given the vast EEZ areas it was acquiring under the new Law of the Sea, backed by a strong conservation ethic.
It also declared its immense EEZ as a protected area for cetaceans. Initial consultations with other states in the
region revealed support for declaring the entire Indian Ocean, not just the southeastern part of it, an interna-
tional whale sanctuary. rough a conference convened by Seychelles with help from the World Wildlife Fund
(WWF) support for the sanctuary proposal was sought from as many of the Indian Ocean coastal states as pos-
sible, nearly all of them developing countries. is was successful and also led quickly to several of them, India,
Oman, Kenya, Egypt and Mauritius, joining the IWC in order to express in a global forum their interest in
marine conservation at the regional level.28

It had been noted with concern in Seychelles that formerly abundant whale populations in the Indian
Ocean had disappeared, despite the long-standing IWC prohibition on pelagic whaling for baleen whales in
the tropics and sub-tropics. is included blue, humpback and Bryde’s whales as well as sperm whales. It wasn’t
until 1993 that the cause for this was revealed: large, often localised, illegal catches had been taken by two of
the Soviet Union’s pelagic whaling fleets as they traversed the Indian Ocean on their way to and from the
Antarctic whaling grounds via the Suez Canal, especially in the 1960s. In particular the factory vessel Sovetskaya
Ukraina and its massive fleet of 25 catchers were reported to have swept through the northern Indian Ocean
and Arabian Sea killing all whales encountered en route. In just one month, November 1966, this fleet killed
over 200 protected humpbacks off the coasts of Oman, Pakistan and India. e Arabian Sea humpbacks are
now known to be a unique population, the only one to be resident year round in tropical waters. Unlike most
populations of humpbacks it is still classified as “endangered” in the IUCN Red List;29 it is thought that there
are fewer than 100 of these whales left. 

In addition, the Indian Ocean was in the sights of a possible new Japanese whaling venture focused on
Bryde’s whales in the waters around Madagascar, a development that conflicted with the views of many coun-
tries of the region, as had become clear through Seychelles’ consultations. ese so far unexploited stocks were
little known, and no population surveys had ever been conducted in order to obtain any information about
their size or status.30 (Under the IWC rules at the time these stocks were declared “Initial Management Stocks”
and catch limits set to zero on the grounds that no valid estimates of their abundance were available to the
IWC’s Scientific Committee.) From 1976–78 the Government of Japan conducted whaling under special permit
on these Bryde’s whales as well as those in the Western Pacific around Solomon Islands, killing a total of 459.
e results of the three-year programme were presented to the Scientific Committee in 1979 where they were
found seriously lacking by many Committee members; Japan nonetheless proposed that catch limits should
be set for the Bryde’s whales in both areas (460 from the Indian Ocean stock, 1048 from the Western Pacific
stock) in tandem with continued scientific whaling, and it was further suggested that the Schedule be amended
to lift the long-standing prohibition on pelagic whaling in tropical waters. Japan was also known to be exploring
the alternative possibility of setting up land-based operations in Madagascar and Indonesia. 

One of the reasons that the Seychelles’ proposal to protect the Indian Ocean found favour in 1979 was that
it was seen as a way to help prevent the impending entry of pirate whaling vessels into the region to deplete the
Bryde’s and other baleen whales. e pirate operations, flying flags of convenience and operating outside of any
international or national control, had a ready market for their illegally taken goods in Japan. e most notorious
of these, the Run, later renamed the Sierra, killed thousands of whales, mostly Bryde’s, off the Atlantic coast of
West Africa in the late 1960s and into the mid-1970s, before moving operations into the North Atlantic. At
the time that Seychelles was preparing its IOWS proposal South African environmentalists discovered that three
more ships, the Susan, the Teresa and the Fisher, owned by the same interests that lay behind the Sierra, were
being converted in South Africa into hybrid factory-catcher vessels; whales in the Indian Ocean and South At-
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lantic were the suspected targets. e environmentalists successfully appealed to the Government, which by
then was determined to stop the activity, to launch an inquiry by which means two of the vessels were seized,
the third left the area, and the prospect of pirate whaling from South Africa was put to rest.31

e original Seychelles proposal would have set the Sanctuary’s southern boundary at the Antarctic ice-
edge, effectively closing a significant part of the whaling grounds then being exploited by Japanese and Soviet
pelagic operations for minke whales (IWC management Areas III and IV), and thus protecting the whale stocks
that breed in the Indian Ocean also on their Antarctic feeding grounds. As Seychelles explained to the Com-
mission, their proposal “satisfied the ecological coherence of the area and the expressed opinions of several
neighbouring countries.”32 But it was clear that such a proposal would have difficulty in being approved, and
as a compromise the proposed boundary was lifted to 55°S, roughly consistent with the northern boundary of
the Antarctic convergence and north of the zone in which the minke whales were being hunted. It wasn’t until
the IWC established the SOWS in 1994 that the missing piece was supplied, but even so, protection of minke
whales in the eastern Indian Ocean sector has to this day never been achieved, those whales having been the
targets for nearly 25 years of Japan’s scientific whaling programmes in the Antarctic (JARPA and the current
JARPA II), and fin whales since 2007. 

e IOWS thus established covers the entire Indian Ocean north of 55°S, including areas north of the Equa-
tor, and adjacent waters including the Red and Arabian Seas and the Gulf of Oman. e expressed aims of the
Seychelles proposal were to provide an area where whale populations could be studied in the absence of dis-
turbance from whaling, an opportunity for depleted populations to recover, and a reserve in case other popu-
lations elsewhere in the world of the species occurring in the Indian Ocean were lost. 

It was agreed with well over a ¾ majority vote in favour, and subsequently no objections were filed so it is
binding on all IWC Member States. 

During the debate in the 1979 Commission meetings Japan and the USSR spoke against the proposal,
Japan “on the grounds that it believes the sanctuary concept conflicts with the objects of the Convention and
the individual stock approach to management”, and the USSR expressed the view that “the introduction of
sanctuaries would reduce the knowledge needed to regulate whale resources”.33

at the sanctuary concept “conflicts with . . . the individual stock approach to management” is a charge
raised by the whaling countries also with regard to other more recent proposals. Obviously if a sanctuary is to
be ecologically coherent and, by its nature, an area free from the disturbance of whaling, then whaling for one
or more selected species would be contrary to the sanctuary’s purpose.

In 1979 when the USSR expressed concern that “the introduction of sanctuaries would reduce the knowl-
edge needed to regulate whale resources” this reflected concern, also expressed in the Scientific Committee,
that closing off an area under a sanctuary provision would reduce the data for scientific research, much of
which came at the time from whaling operations, including sightings from scout ships attached to pelagic ex-
peditions. e IWC has in any event moved beyond the need for data from whaling operations since the RMP
only requires data from abundance estimates and their coefficients of variation, together with historic catches. 

e years following creation of the Sanctuary saw a rapid development in non-lethal techniques for the
study of whales, including pioneering acoustic techniques developed in the course of Indian Ocean cruises by
the sailing vessel Tulip (1981–84) sponsored by the World Wildlife Fund and other bodies. 

A scientific review meeting held in early 1987 in Seychelles found that cetacean research in the Sanctuary
had taken some time to get underway, mainly due to economic factors and because of a shortage of expertise
in most countries bordering the sanctuary, although support from other organisations, notably UNEP, helped
improve the situation. 

Ten years after the Sanctuary was established the Commission adopted Recommendation 1989:4 which
noted that fulfilment of research objectives in the IOS is a long-term process, and depends on: (1) assistance to
countries with little previous experience in cetacean research to develop their skills and capacity; (2) co-ordination
of methods and exchange of materials, data and results and (3) facilitation of access [for research in waters under
national jurisdiction]. e recommendation empowered the Secretary to work with UNEP, the Intergovernmental
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Oceanographic Commission (IOC) and appropriate regional bodies to help achieve these goals. 
Regional support for the IOWS has never flagged. In 1992, Seychelles reported to the Commission during

the second review of the IOWS that the Indian Ocean Marine Affairs Committee (IOMAC), mainly made up of
non-IWC states, had adopted a resolution calling for the declaration of the Indian Ocean “as a sanctuary for
whales for all time.” 

In the context of the Sanctuary’s third review in 2002, the Commissioner for Kenya reminded delegates
that the December 2001 UNEP Convention for the Protection, Management and Development of the Marine
and Coastal Environment in the East African Region had reaffirmed the need to retain the sanctuary and a
letter was sent to the IWC Chair from the Indian Ocean Commission for the same purpose (IWC/54/18).

In July 2009, to mark the 30th anniversary of creation of the Sanctuary, the Government of Maldives (not
an IWC member) convened the Indian Ocean Cetacean Symposium, bringing together 60 delegates, including
representatives of government agencies, IGOs, NGOs and academic intuitions, from 22 countries. e results of
benign research projects on cetaceans carried out in the waters of 18 coastal countries (South Africa, Mozam-
bique, Tanzania, Mauritius, Madagascar, Comoros, France (Mayotte), Seychelles, Oman, Pakistan, India, Mal-
dives, Sri Lanka, Bangladesh, Myanmar, ailand, Indonesia and Australia) as well as on the high seas were
presented at the symposium. e meeting unanimously agreed the Lankanfinolhu Maldives Declaration, in
which the participants:

Noting the important role the IOWS has had in stimulating cetacean conservation research in the region and in
bringing together the participants from coastal states for this symposium;

Congratulate the International Whaling Commission on the formation and the continuation of the Indian Ocean
Sanctuary;

Call upon the International Whaling Commission to ensure the continuation of the Indian Ocean Sanctuary in
perpetuity;

Urge all Indian Ocean coastal states to strengthen national legislation and compliance to protect all cetaceans and
their habitats within their EEZ; and

Reiterate the commitments made under various international bodies to conserve highly migratory species and to
manage fisheries for prey species in such a manner as not to impede the biological productivity of dependent species; 

Urge organizations using seismic surveys to adopt international best practice to minimize impacts on cetaceans; 

Support the wider adoption of responsible whale and dolphin watching guidelines and regulations, for the long-
term benefit of both cetaceans and humans; 

and finally; 

Encourage Indian Ocean states, in collaboration with the IWC and other relevant organizations to develop a col-
lectively agreed action plan to improve conservation outcomes for cetaceans in the IOWS;

e IOWS was renewed in 1989 for another three years and indefinitely in 1992. It was last reviewed in
2002, when a proposal to abolish it was put forward but then withdrawn. It now remains in force for an in-
definite period of time. 
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Southern Ocean Whale Sanctuary

Fifteen years after establishment of the IOWS the IWC created its third sanctuary, a circumpolar sanctuary
around Antarctica covering the summer feeding grounds of 80–90 percent of the world’s remaining
great whales. e proposal to create a Southern Ocean Whale Sanctuary (SOWS) south of 40°S was put

to the IWC by the Government of France at the 1992 Annual Meeting although the final decision was not
taken until 1994. 

France made its proposal at a time when the international community’s attention was fully turned to en-
vironmental matters with the conclusion of the Rio Earth Summit (UNCED) in June 1992 and the negotiation
of important global agreements, e.g. the Convention on Biological Diversity and the Climate Change Frame-
work Agreement, Agenda 21 (reiterating UNCLOS provisions on whales) and the Rio Declaration of Principles,
including the Precautionary Principle, which was later to become one of the criteria for IWC reviews of sanctuary
proposals. 

Negotiation of another landmark environmental agreement, the Environmental Protection Protocol to the
Antarctic Treaty, spearheaded by Australia and France, had concluded just one year before. e Protocol, ap-
plying to Antarctica and “dependent and associated ecosystems” designated Antarctica as a “natural reserve,
devoted to peace and science” and set a 50-year moratorium on minerals exploration and exploitation. For
many IWC members, creating the SOWS was seen as part of broader strategy to protect the Antarctic environment
as a whole. It was also hoped that creation of the new sanctuary would encourage long-term non-lethal research
on these populations, of a kind that had not been supported by Commission members until then. 

In the IWC the Scientific Committee was concluding its development of the Revised Management Procedure
(RMP), and the Commission was grappling with negotiating the terms of a Revised Management Scheme (RMS)
to include, first and foremost, arrangements for international inspection and observation. 

France set out the major objectives of the SOWS as being:

∫ to protect some populations of Southern Hemisphere whales throughout their migratory ranges and life
cycles by covering the feeding grounds of those whales breeding and migrating through the IOWS;

∫ to contribute to the restoration and protection of the unique and fragile Antarctic marine ecosystem “as a
matter of policy the Southern Ocean should be restored, as far as whales are concerned, close to its state before
the most destructive whaling began in the 1930s”;

∫ to provide a safeguard against possible errors in the RMP, protecting whales in some areas where whaling
under the RMP would have otherwise been allowed. As the French Commissioner later explained to the 1993
Annual Meeting: “. . . human institutions as well as scientific institutions being what they are, and scientists
being what they are, legitimate doubts must remain in putting total faith in the proposed arrangement under
the RMS. Such doubts may exist about the adequacy, in all conceivable circumstances, of the catch limit calcu-
lation procedure itself, and, equally, about the stability and efficiency of administrative arrangements for im-
plementation and enforcement. We simply cannot afford to be wrong again and the proposed Sanctuary,
complemented by the Indian Ocean Sanctuary, would then be our main insurance against disaster, perhaps
our only insurance”; 

∫ to encourage long-term non-lethal scientific research on these precious and unique resources. 

At the 1992 Annual Meeting France offered to defer consideration of this major new initiative to the fol-
lowing year to give more time to governments for internal consultations and to allow the Scientific Committee
the possibility to review it fully. By resolution it was agreed also to seek comments from the Commission for
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the Conservation of Antarctic Marine Resources (CCAMLR), the Scientific Committee for Antarctic Research
(SCAR) of the International Council of Scientific Unions (ICSU) and other relevant organisations. 

At the same meeting another resolution, on “the need for research on the Environment and Whale Stocks
in the Antarctic Region”, noted the French proposal, recalling that Article V(1) of the ICRW “provides for the
designation of sanctuary areas to achieve the Commission’s objectives”, recognising the “ecological sensitivity
of the Antarctic region and its particular importance as the largest single feeding area for Southern Hemisphere
whales” and “noting the recognition given to the precautionary approach by UNCED in the face of inadequate
scientific data and of the need to improve our understanding of the effects of global environmental change on
marine ecosystems (Agenda 21, Chapter 17).” It was decided that the Scientific Committee should set up a
regular agenda item on the impact of environmental changes upon whale stocks and that it should contact
CCAMLR, SCAR and other relevant organisations to exchange information on environmental change in the
Antarctic region that may affect whales.

At the 1993 Annual Meeting the French proposal was supported by the Technical Committee but not put
to a vote in Plenary. Instead a resolution was agreed which “endorsed the concept of a sanctuary in the Southern
Ocean”, and resolved “to address the outstanding legal, ecological, geographical, management, financial and
global environmental issues relating to such a sanctuary.” e Government of Australia hosted an intersessional
Working Group meeting on Norfolk Island in February 1994 which examined these issues and the meeting
agreed, inter alia, that there were no “irreconcilable objections” among the members of the Working Group
to the establishment of a Southern Ocean Sanctuary. 

In November 1993, Professor Alexey Yablokov announced at the biennial conference of the Society for
Marine Mammology that the Soviet Union’s four Antarctic whaling expeditions had engaged in massive and
systematic cheating over the course of nearly three decades (1947–72). ese shocking revelations were brought
to light through the work of four Russian and Ukrainian biologists, V.A. Zemsky, Y.A. Mikhalev, V.V. Tormosov
and A.A. Berzin, who had served as on board scientists on the different Soviet Antarctic expeditions.34 Catches
of more than 100,000 baleen and sperm whales in all oceans of the Southern Hemisphere, including protected
species such as blue and right whales, more than 40,000 humpback whales, and mothers and calves of all
species, with devastating effect on local populations, had been misreported or not reported at all to the IWC
and therefore had not been taken into account in any of the IWC’s management decisions during those years.
is alarming news gave additional impetus to the Sanctuary proposal’s support for the concept of ecosystem
restoration with a view to healing the Southern Ocean ecosystem as a whole and added to concerns about re-
opening commercial whaling without a stringent inspection and observer scheme in place. 

During the 1994 Annual Meeting various proposals to modify the boundaries were floated informally. e
originally proposed 40°S boundary, coinciding approximately with the Southern Sub-Tropical Convergence,
was not acceptable to all of the Southern Hemisphere member states. e CCAMLR boundary, roughly coinci-
dent with the Antarctic convergence, was suggested but appealed even less as it would have left large tracts of
feeding areas unprotected, especially of sei whales. A final modification was made that lowered the boundary
in the southeast Pacific and southwest Atlantic, reflecting the fact that this area is generally outside the main
feeding grounds of fin and sei whales, and would avoid the EEZs of Chile and Argentina. is modified version
was tabled as the “Widely Acceptable Proposal” jointly sponsored by France, Mexico and Chile. e proposal
was accepted with an overwhelming majority, with only Japan voting against. Although the Russian Federation
voted in favour of the SOWS, a change in ministerial responsibility for the whaling issue in Russia (from the
Environment Ministry back to Fisheries) shortly after the 1994 Meeting led to a surprise formal objection,
though this was withdrawn a few months later. Subsequently Japan filed an objection, which it still maintains,
but only “to the extent that it applies to the Antarctic minke whale stocks”. is SOWS is of indefinite duration
but is subject to review at ten-year intervals. 

One year after the Sanctuary’s adoption Japan in fact expanded its scientific whaling programme, JARPA,
both geographically and in terms of numbers of whales to be targeted. With the conclusion of JARPA Japan
launched a second long-term programme, JARPA II, in 2005, doubling the catch limits for minke whales and
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expanding catches further to include up to 50 fin whales. e programme also foresaw a yearly take of 50
humpback whales, including from the Pacific sector feeding grounds of the endangered Oceania population.
ese catches were suspended after tremendous outcry and diplomatic protests, especially from the Pacific re-
gion, but have never been removed from the proposal.

With the creation of the SOWS and Japan’s subsequent expansion of its JARPA programme the IWC was faced
for the first time with the problem of scientific whaling being conducted within the bounds of a sanctuary. It
responded with Resolution 1995:8 calling on members to collaborate on a programme of research in the South-
ern Ocean Sanctuary using non-lethal methods, and to refrain from issuing scientific permits for taking whales
in the Sanctuary. Similar resolutions have been adopted subsequently, and over the years various IWC countries
have joined together in sending diplomatic demarches to the Government of Japan to stop, but these measures
have been to no avail. e fact that the current Japanese programme, JARPA II, takes place variously in IWC
management areas III and IV (Indian Ocean sector) and V (western Pacific sector) means not only that the
SOWS cannot yet be fully implemented but also that the de facto extension of the IOWS to its originally proposed
boundary of the Antarctic ice edge, one of the SOWS’ objectives, has so far been prevented, at least as far as the
minke and fin whales are concerned. 

For several years in the late 1990s Japan presented legal opinions to the Commission which challenged the
legality of the Sanctuary decision, but the Commission did not find it necessary to take any action, with many
members commenting that the decision had been properly taken, that Japan had exercised its right to object
with respect to one of the species affected, and that the proper way to call for a revision of the decision would
be to propose a Schedule amendment. Accordingly, for several years thereafter Japan made proposals to amend
the Sanctuary paragraph in the Schedule, variously by excluding minke whales from it, by making the prohi-
bition on whaling in the Sanctuary dependent on advice from the Scientific Committee, and finally by abol-
ishing the Sanctuary altogether. ese proposals were all either rejected or withdrawn. In 2004 Japan proposed
a Schedule amendment that would have deleted the SOWS paragraph from the Schedule and set annual catch
limits of nearly 3,000 minke whales to be taken from an area corresponding to 40°E to 140°W (Indian Ocean
and Western Pacific sectors), south of 60°S. is proposal was also rejected. 

Some of the recommendations from the 1994 Norfolk Island Working Group concerned scientific research
in the SOWS, and thus remained relevant after its adoption. ese were considered by a Workshop to Outline
a Programme of Non-lethal Research in the Sanctuary, held in 1995 with the co-sponsorship of Greenpeace,
IFAW and WWF. e IWC Scientific Committee reported that most of the research recommendations from Nor-
folk Island were addressed in the Scientific Committee’s ongoing Comprehensive Assessment of Southern
Hemisphere baleen whales, and in its work on environmental concerns.

In response to a request from the Scientific Committee for clarification of the scientific objectives of the
Sanctuary, the Commission in 1998 adopted a Resolution on the Southern Ocean Sanctuary specifying that
the Sanctuary was to provide for: 

∫ e recovery of whale stocks, including the undertaking of appropriate research upon and monitoring of
depleted populations;

∫ e continuation of the Comprehensive Assessment of the effects of setting zero catch limits on whale
stocks, and

∫ e undertaking of research on the effects of environmental change on whale stocks.

e resolution also . . .

Directs the Scientific Committee to give high priority to implementing the recommendations of the Norfolk Island
Meeting of the Working Group on a Sanctuary in the Southern Ocean (RIWC 45, 1995); and in the context of those
recommendations specifically to:

21

SOUTH ATLANTIC WHALE SANCTUARY



Increase cooperation with governmental, regional and other international organisations working on related issues
in the Southern Ocean;

Further develop and support existing international and national non-lethal cetacean research in the Sanctuary which
will contribute to the conservation objectives of the Sanctuary;

Provide the Commission with a long-term framework for non-lethal research, including multidisciplinary research,
on environmental changes and their impact on cetaceans in the Southern Ocean Sanctuary, so that the Commission
is able to make appropriate decisions to ensure effective conservation of whale stocks in that region;

Ensure that this work conforms with provisions relating to sanctuaries, and that it will clearly contribute to the
review of the Sanctuary in 2004.

In 1999 the Scientific Committee reported back on its work in this regard. is included its SOWER35 2000
project in collaboration with CCAMLR and SO-GLOBEC36, its ongoing blue whale research programme under
SOWER, and its ongoing comprehensive assessments of southern hemisphere baleen whales.

In 2008 Australia proposed to the IWC the creation of regional non-lethal cetacean research partnerships,
based on “modern, non-lethal, scientific methods to provide the information necessary to best conserve and
manage cetacean species.”37 e first of these, the Southern Ocean Research Partnership (SORP), was launched
in early 2009 following a workshop attended by participants from 12 countries at which the objectives, research
plan and procedural framework were developed. Two overarching themes were agreed: “post-exploitation whale
population structure, health and status” and “changing atmosphere and oceans: Southern Ocean whales and
their ecosystems”, consistent with the 1998 resolution and the Norfolk Island recommendations. Australia in-
vited the Government of Japan to cease its lethal research in the Southern Ocean and join the SORP initiative
but this has not yet happened. 

A new development relevant to the Sanctuary was the Scientific Committee’s finding in 2000 that its earlier
estimates of minke whale abundance in the Sanctuary from the 1990 Comprehensive Assessment appeared
no longer to be valid, and that the abundance may have declined substantially. A programme of work was ini-
tiated to investigate this further. As of 2011 this matter has still not been resolved and the IWC still has no
agreed abundance estimate for these whales, although the Scientific Committee reported in 2011 that it is
near to completing its work. 

ı  ı  ı

22

SOUTH ATLANTIC WHALE SANCTUARY



Proposed South Atlantic Whale Sanctuary

In 1999 Brazil signalled to the Commission its intention to propose the creation of a South Atlantic Sanc-
tuary, but preferred to defer action to a future Annual Meeting in order to have more time to complete
consultations with range states. At the 53rd Annual Meeting in 2001 the proposal was submitted jointly

by the Governments of Argentina and Brazil and has been presented at eight subsequent Annual Meetings,
most recently in 2011. It has received a growing number of votes in favour, always more than a simple majority,
but has so far failed to achieve the required ¾ majority or consensus needed to amend the Schedule. 

A similar fate met a proposal jointly submitted by Australia and New Zealand for the creation of a South
Pacific Whale Sanctuary (SPWS), first proposed to the IWC in 1998 and for several years thereafter until 2005.
Although the proposal had strong regional backing, including from the South Pacific Forum and the South
Pacific Regional Environment Programme, it was unable to achieve the three-fourths majority vote necessary
for adoption by the IWC. e proposal, which would have been contiguous with the SOWS, had many similarities
to the South Atlantic proposal, as it was intended to facilitate the recovery of great whale populations through-
out their migratory ranges on and between breeding and feeding grounds, and to support the people of the
region “who wish to profit from whales in a sustainable, non-lethal way and whose interests are not taken into
account by the RMP.”38 Frustrated that the necessary three-fourths majority support could not be achieved,
many South Pacific states declared whale or marine mammal protected areas, or passed legislation protecting
cetaceans, in their own waters, to the extent that there are now whale protection areas spanning much of the
Pacific, though lacking coverage of high seas areas. 

In deference to the “Future of the IWC” process launched in 2007 the proponents of the South Atlantic
proposal refrained from calling for a vote at the 2008–2010 Annual Meetings but insisted that establishment
of the SAWS was essential to successful agreement of any eventual negotiated “package”. With the failure of
those negotiations in 2010, the proponents renewed their request at the 2011 Annual Meeting. e possibility
to put the proposal to a vote was lost when a group of 22 countries, led by Japan, walked out of the meeting
room so as to break the quorum. While the quorum issue was referred to an intersessional working group, the
Convention and the Rules of Procedure not being clear on this point, it was agreed that the SAWS would be
the first substantive item on the agenda at the 2012 IWC Annual Meeting in Panama. 

As proposed, the Sanctuary would cover the waters of the South Atlantic bounded in the North by the
Equator, in the west by the Atlantic coast of South America, in the South by the northern limit of the Southern
Ocean Sanctuary, and in the east by the coast of Africa and the western boundary of the Indian Ocean Sanc-
tuary. e proposal submitted to the 2011 Meeting contained one new sentence, to the effect that the proposed
Sanctuary would not, “[w]ith the exception of Brazil . . . apply to waters under the national jurisdiction of
coastal states within the area described above, unless those States notify the Secretariat to the contrary and
this information is transmitted to the Contracting Governments.” 

States coastal to the proposed sanctuary are IWC members Argentina, Brazil, Congo, Equatorial Guinea,
Gabon, South Africa and Uruguay, and non-members Angola, Democratic Republic of Congo, Namibia and
São Tomé and Príncipe. Brazil had previously confirmed to the Commission that it had consulted with the
coastal states regarding the proposed sanctuary through its UN mission and embassies, and had received no
objections.39 No whaling now takes place in the area concerned, though historically whaling ventures operated
from several of these countries as well as pelagic operations in the high seas.

e Latin American member states of the IWC, collectively known as the “Buenos Aires Group”, have com-
mitted their full support to the proposed sanctuary through declarations and joint statements as well as in the
Latin American Cooperation Strategy for the Conservation of Cetaceans, agreed in December 2007. 

e proposal is fully supported by South Africa, which has been among the co-sponsors in recent years. In
votes at the IWC the proposal has not been supported by the three other African states coastal to the sanctuary
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area although none would be directly affected by the decision as none is engaged in whaling; more positive
signals have come through diplomatic channels, as reported by Brazil, and outside of the IWC all three are sig-
natories to the Memorandum of Understanding of the Convention on Migratory Species (CMS) regarding the
conservation of West African small cetaceans, as is non-IWC member Angola.40

e SAWS proposal has been reviewed and commented on by the IWC’s Scientific and Conservation Com-
mittees, and has been the subject of extensive discussions in Plenary at various IWC Annual Meetings. A 48-
page supporting document was presented to the 57th Annual Meeting in 2005 by the Governments of
Argentina, Brazil and South Africa and was redistributed at the 60th Annual Meeting in 2008.41

Its proponents, supported by numerous others, have repeatedly pointed out that the SAWS would be fully
compatible not only with the ICRW but also with provisions of the Convention on Biological Diversity (CBD)
regarding the need for protected areas and with UNCLOS Article 194 with regards to encompassing high seas
areas in a Whale Sanctuary; this article stipulates measures to protect “rare and fragile ecosystems as well as
the habitat of depleted, threatened or endangered species and other forms of marine life” (emphasis added).

Goals and objectives

A s stated in the background document, the primary goal of the SAWS is “to promote the biodiversity,
conservation and non-lethal utilization of whale resources in the South Atlantic Ocean.” e six main
objectives of the proposal are as follows:

Objective 1  To maximise the rate of recovery of whale populations to their natural carrying capacity levels,

and to monitor and maintain these populations at these levels. This objective requires that all deliberate

catches are prohibited in the Sanctuary, and that the Sanctuary includes the entire range of the populations

(i.e. ecologically meaningful boundaries) either in itself or in conjunction with the Southern Ocean Sanctuary.

Objective 2  To promote the long-term conservation of large whales throughout their life cycle and their

habitats with special emphasis on areas of particular importance such as breeding, calving and, for some

species, feeding areas, or consistent migratory paths. 

e South Atlantic whales were subjected to 19th and 20th Century pelagic whaling, and land-based op-
erations from its western and eastern perimeters as well as from sub-Antarctic and Antarctic Islands. Antarctic
whaling began in 1904 at South Georgia, essentially on a migration route, but soon spread south and east to
the richer feeding rounds. All of these areas were intensely exploited throughout the first decades of Antarctic
whaling, and that at South Georgia continued through to the 1960s. e migratory baleen whales, humpback,
blue and fin especially, in the southern Atlantic including its Antarctic sector, as well as in the southwestern
Indian Ocean sector, were certainly the most intensely exploited, and for a longer period, of all the other baleen
whale populations of both hemispheres. is situation arose naturally as a result of the abundances of the
whales in those areas but also because of their accessibility to the expanding interests of the main European
whaling nations Norway and the UK (and, after WWII, Netherlands, and the USSR via the Black Sea, Suez
and the western Indian Ocean), as well as to the emerging industrial nations of Latin America, Argentina and,
later, Brazil. ere is now no known whaling in the South Atlantic, and several coastal states have adopted na-
tional measures to protect cetaceans in their waters. 

In its statement to Plenary in 2007, Brazil acknowledged its part in the improper use in the past of cetaceans
through coastal whaling, an industry that targeted thousands of minke whales for export of meat to Japan,
but stressed that it is now trying to make amends through conservation policies that have taken decades to de-
velop and implement. 
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e proposed sanctuary would encompass the breeding grounds for all large whale species in the South
Atlantic, as well as feeding areas for at least two of them (Bryde’s and sperm whales), and migratory corridors
that have not yet been properly surveyed.

One particular aspect of oceanography is important to mention in this regard. e Drake Passage, the 500-
mile-wide channel between Cape Horn and the Antarctic Peninsula, forms a virtual southern bottle neck sep-
arating the Atlantic from the Pacific Ocean. ere is no such restriction between the Atlantic and Indian
Oceans. On the contrary the vast expanse between the Cape of Good Hope and the Antarctic Continent is
the scene of the penetration of the global thermohaline circulation system (popularly called the Great Ocean
Conveyor) from the North Atlantic, through the South Atlantic into the Indian Ocean and out again, making
the two oceans effectively one super-ocean. e migratory whales also probably see it that way. e geographical
equator we draw across the Atlantic means little to them, but their ‘equator’ is nearby, making the asynchrony
of seasons in the Northern and Southern Hemispheres almost a boundary to migration (though we now know
about a few recognized individuals who make the difficult transition). 

It has been known for some years, from the old ‘Discovery’ tag returns, that minke whales tagged in the
southern Indian Ocean sector could sometimes be caught in the Eastern tropical Atlantic off Brazil. Much
more recently, a female humpback, visually recognized on the Abrolhos Bank off of Brazil in 1999, was pho-
tographed from a whale watching vessel off the east coast of Madagascar in 2001.42 In another example, genetic
studies of skin samples revealed a match between a sample taken from a young male humpback off of eastern
Madagascar in 2000 with another sample taken from the same whale off the coast of the Loango National
Park in Gabon in 2002.43 Further evidence of connections came from the earliest days of Antarctic whaling –
for example that the collapse of the humpbacks that had been very intensively exploited on their feeding
grounds near the sub-Antarctic islands of the southwestern Atlantic sector coincided with collapses of the
whaling operations, because of a new lack of whales, on, and on the way to, their breeding grounds off both
the western and eastern coasts of southern Africa and near Madagascar, as well as off what is now Namibia,
Angola and Congo, and the southeastern coasts of the South American continent.

So from a biological and oceanographic point of view the declaration of the South Atlantic as a whale sanc-
tuary would complete the protection of the whales in a large part of the Southern Hemisphere offered by the
existing IOWS and SOWS. It would also rectify anomalies of management due to political differences, especially
between the UK and Argentina over the sovereignty of the Falklands/Malvinas Islands and the associated sub-
Antarctic groups South Georgia, South Shetlands, South Orkneys and South Sandwich. e smaller island
groups are within the boundary of the SOWS, the Falklands/Malvinas outside it. Technically, oceanographically
speaking, the small island groups are in the ‘Antarctic’, being close to a feature called the Antarctic Convergence,
but the Falklands/Malvinas is within the Southern Ocean, defined by its northern boundary, the sub-tropical
convergence which, for much of its circumpolar track is closer to 40°S than the 60°S average latitude of the
Antarctic Convergence.

Something should also be said here about another kind of connection, regarding the less- or non-migratory
rorqual the Bryde’s whale, a close relative of the sei whale, that lives in warmer waters. e Bryde’s whales in
the south Atlantic were nearly exterminated by the so-called ‘pirate whalers’ flying the flags of non-Members
of the IWC, set up to provide frozen meat to the Japanese market in the 1960s–70s. Naturally, few statistics are
available about those catches, and very little about the affected populations. e IWC’s Scientific Committee
has been unable to make any assessments of their states. 

Objective 3 To stimulate co-ordinated research in the region, especially by developing countries, and through

international co-operation with the active participation of the IWC. Such research would include, among other

topics:

∫ monitoring the recovery of depleted populations; 

∫ surveys of historical open-ocean whaling grounds; 
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∫ development of projects and initiatives to better understand migratory routes and movement patterns; 

∫ analysis of threats and potential mitigation measures to those threats across a range of spatial scales; 

∫ monitoring changes in distribution due to: shifts in prey density; temperature changes due to weather
patterns and/or possible links to global warming; anthropogenic factors including vessel traffic, seismic ac-
tivities, etc.; 

∫ analysis of pollutant load in cetaceans and their environment and potential threats for recovery of depleted
stocks; and 

∫ development of non-lethal techniques, testing and application of methodologies with possible comparison
with other regions. 

According to the SAWS background document, the SAWS “offers a unique opportunity for international co-
operation in obtaining vital information concerning these species’ life cycles.” Examples include “open ocean
surveys of the ‘Brazilian Banks’ which concentrated historic catches of foreign whaling fleets in the region;
satellite tracking of migrating individuals; further interaction between research in breeding grounds and that
conducted inside the Southern Ocean Sanctuary. e cooperation thus fostered by the Commission would
benefit primarily its developing country members in the region by enlisting local and foreign scientists and
institutions alike in a cooperative manner.”44

e South Atlantic Ocean is bordered exclusively by developing nations. As seen in the case of the Indian
Ocean Sanctuary, these have historically faced difficulties for the development of marine research given the
limited financial resources normally available for both public and private scientific endeavors. is general sit-
uation notwithstanding, South Atlantic nations have made enormous progress in the past few decades towards
a better understanding and proper conservation and utilization, through non-lethal means, of the whale re-
sources present in the region. is is especially true of Argentina, Brazil and South Africa, where local scientists
and institutions have advanced significantly towards a comprehensive understanding of cetaceans both large
and small that inhabit the region. 

In particular, endangered and threatened species such as Southern right whales and humpback whales have
been the subject of long-term studies in their calving grounds. Breakthrough achievements in the region are
well known and it is noteworthy to mention that the South Atlantic, in particular its Western margins, Gabon
and Southern Africa, is a region where non-lethal research on whales has been greatly developed by cooperative
research efforts since the early 1970s.45

Objective 4  To develop the sustainable and non-lethal economic use of whales for the benefit of coastal

communities in the region, through ecotourism and educational activities such as whale watching, and to pro-

vide scientific background to the management of such activities in order to ensure its sustainability over time.

In the evolution of the sanctuary issue at the IWC, the SAWS introduces an element not explicitly related to
previously established sanctuaries, and that is its support for the concept of the “non-lethal appropriation of
whale resources” (see box page 27). 

Looking at the sanctuary as an important component of a non-lethal management regime leads to a pro-
gressive interpretation of the IWC’s own goals and objectives, in keeping with the current efforts to modernize
the Commission and to further develop its conservation agenda. For example, with respect to the objective to
achieve the “optimum utilization of whale stocks”, the “sovereign interests of non-whaling countries of the
Southern Hemisphere, whose tourism activities depend on whalewatching, are better protected by conservation
measures such as sanctuaries.”46 In the case where utilization is exclusively non-lethal, the optimal level of
whale stocks is taken to be the natural level that stocks will attain in the absence of exploitation, because there
is no advantage for such uses in reducing or holding stocks below this level. is means that the management
objectives of the sanctuary differ in a significant way from those of the RMP, which are to make possible the
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highest continuing lethal yield from whale stocks. e Sanctuary’s objectives, on the other hand, “involve ex-
clusively non-lethal uses, for which different target levels for whale populations would apply than for lethal
uses” and so it would be inappropriate to apply the RMP target levels to whales within a sanctuary. e maxi-
mum possible abundance of whales is the appropriate target level for these purposes because it:

(i) maximizes the encounter rate of whales, by research and whale watching vessels, in areas where whales already occur; 

(ii) maximizes the likelihood of whales expanding their range and re-colonizing habitats occupied historically in pre-whaling
times; 

(iii) provides the greatest margin of safety, and time for remedial action, in the event of possible unexpected detrimental
factors that may impact whales in the future.47

e IWC took an important step forward in 2007 when it adopted a resolution on the non-lethal use of
cetaceans, according to which “…the Commission:

Recognises the valuable benefits that can be derived from the non-lethal uses of cetaceans as a resource, both in terms
of socio-economic and scientific development;

Recognises non-lethal use as a legitimate management strategy;

Encourages member states to work constructively towards the incorporation of the needs of non-lethal users of whale
resources in any future decisions and agreements.” [Emphasis added]

Objectives 5 and 6 To provide an overall framework for the development of localized measures, to maximize

the conservation benefits at an ocean basin level. To integrate national research, conservation and manage-

ment efforts and strategies in a cooperative framework, maximizing the effectiveness of management actions,

taking into full account the rights and responsibilities of coastal States under UNCLOS. 

e proponents of the SAWS have been careful to say that it is not intended to replace the existing national
measures protecting cetaceans, which quite a few range states have put into place, but rather to serve as an
umbrella for them, allowing for greater coordination and cooperation between them. Furthermore, within
these boundaries specific measures to improve whale conservation have been implemented at smaller scales in
the form of zonation specific to whales. As already mentioned above, the SAWS could assist in the development
of a network of such appropriate localized measures. ese could address the issue of protection of critical
habitat for whales within a coordinated framework.
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∫ is a sovereign right of coastal developing nations which must be protected; 

∫ allows for economic growth in coastal communities through means that promote locally distributed revenues; 

∫ stimulates scientific activity through modern research methodology with negligible impact on target animals and 
populations; 

∫ represents the actual sustainable use of the resource and its continuation on a long-term basis; 

∫ provides for the distribution of benefits from biodiversity as prescribed in the Convention on Biological Diversity; 

∫ allows for the shared resource use by many communities in different nations by preventing the resource consumption 
by a single user group. 



Other Matters

A nother criticism that has been raised of IWC-established whale sanctuaries is that they can only prohibit
directed takes of whales as the IWC is not empowered to address other threats, such as effects of pol-
lution, acoustic interference, ship strikes, bycatch and so on. In fact, the Commission is beginning to

examine some of these matters through its Conservation Committee, which has in particular made progress
in developing a ship strikes database and working with other interested organisations with legal competence
in such other matters. e Commission has also passed resolutions addressing other threats, such as pollution,
and calling on the Secretariat to reach out to those intergovernmental organisations with the relevant mandate. 

e background document on the SAWS also commented on this point:

An IWC Whale Sanctuary is not a Marine Protected Area in the generally accepted interpretation of these, as under the
IWC it only prevents commercial direct takes from impacting cetacean populations. However, the proposed SAWS is intended
to promote co-operation well beyond this restricted interpretation, including support for the coordination among MPAs es-
tablished at national levels or under other relevant international initiatives, such as the World Heritage Convention and
UNESCO Man and the Biosphere programme. is objective was actively promoted during recent discussions at the Fifth
World Parks Congress and is of paramount importance for future management initiatives in the SAWS. 

Lastly, the SAWS has been criticized by some opponents as lacking a management plan, although its propo-
nents reply that it must be established first and then the plan can be developed. It is true that the existing
whale sanctuaries do not yet have management plans, despite some efforts to achieve this, including collabo-
rative efforts with NGOs and individual governments. is is a decision of the member states, and also reflects
priorities in budgetary allocations. e Antarctic and Southern Ocean Coalition (ASOC) has, for example, been
calling on the IWC for the past five years to develop a management plan for the SOWS and has outlined elements
of such a plan. It is hoped that with adoption of the SAWS, and with that the extension of whale sanctuaries
over most of the Southern Hemisphere, lethal whaling will finally come to an end and the IWC will at last give
its full financial and human support to the creation of effective management plans that will allow the sanctuaries
to achieve their full potential. 

ı  ı  ı
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